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26 June 1956

SUBIECT: cole v. Yowng (U. 8. Bupresme Court, 11 Juue 1956)

L. In affect toe declsion nodday

e fur an Exocutive Oprfer I0W50 permits dismissal of e
enployes on & "loyelty” vansis rogprdisss of the chasucter of his
ponition iun the Goverpmant sarvive, wl doso not sequlre the agency
nend o mpke o determination s to the effect thab eontinuation
of bis esploysect wold hove upon the “gational seourity,” the
Cowrt. finds thet It goes beyoud the suthority granted t¢ the

be Tids 1g not o fay bhat an euplayes Connol ey dienlosed
on the besis of "loyelty" clmrges. Suoh charges sy Justify
hig dlemiesal If the procedure followed 1o that of $he Clvil
Sapvics Act or the Yebteprans Preferonce Aot az appropriede. In
adiition, the proecedaren prescrived by the Execub Oodeas wesy
we Followed, IT the employee's posibion bes Woen Pound by tie
ugeney head to be Toenaltive;” L.e., 8 positien in whdsh L
euployes couldl edversely effect the *ontional seourity.”

&, Coie was & food and drug immpecter far o Dapeziawst of Hewlth,
Blusstion and Welfure. He beld o popition 4 the classifled Tivil Bervieo.
Poe Seovatary of that depasrtesat vouehad & Finel deteralsetion that his
contirmed amployment was not “diesrly conelotent with the inberssts of
nattonsl secwity” end ordered the terminstion of 0 euploymant. She
statement of chargen aileged that he hed Ta.elose sssoniation with indi-
vidusls velisvly reported o W Commniats® and that be bed seisteived
& Toymputtetic sssocletion” with, bed conterituted funds and services to
and hod shtended socelal gatherings of un allepedly subversive ergasization.

Cote agpesied his dissharge o the Civil Serwies Comisalon
anday ths Veterans Prefersnoe Act. Tie tormisnion doclived Yo seoopt
the sppecl end Cole brought thie goticn. The Disteiet Court end the
gourt Gf Appeals ruled for the Sovarnsont. The Bupresy Courd, in a
dootston handed dows on 11 June 1506, held for Cole, reversiag th
Judgrent of the Courl of Mppesls and remandling the cnoe o the Dietrict
Couprt for Tertber procesdings consistent with Lt deoiedon.
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3. The ressos tie Civil Service Cossaission declized w0 hear
Cole's sppenl is tast the Act of 25 Augest 195Q, where applicsile,
supersedes the Vetarsns Preference Aci. Consequently, as the Suprems
Court shrupes iy, "The sole questlon for decislon 1s whether petitlioner's
discharpe was suthorized Ly toe 19350 Act.”

Althougn Cole raised ihe guestion wheiher Bxeculive Opder IO4GO
mammmnmmzﬂ'*wm, ginpe it extendad ihe povisions
of the Aet 10 ail deperitments and agencies of Govexument in sdditlion
to those specifically namod i the Act, the Court stated “We will...
sepume, for purposes of t-is decision, that the Act nes validly :een
axtendnd to apuly to the Depsriment f:.wt’ Heaith, Bducation and Welfare.”

he The Court notes: “To gesercl persoccnel lmws, Lhe Licyd-
laPollette s Veteruns Preference Acts authorise Mmiaﬁa:&s far ‘such
cause a8 will promote ihe efficieney of the service,’ and the growd
wileh wa conelude wos the esiz for petitlomer’s diac&mwa -
reasounile Aot 28 Lo Eus Lq,yuty - was recogiized as s ‘cause’for
dismissal under those Mures as early &8 1AR...0hms taere was
oo want of sutatantive mkw;ty to dismise smployees o loysitly m »
and the questios for mm pere is not vhethal an employee can le
dismissed on such grounds, 18t only the extent to which e pos—_l

_progedures autoorized Ly Lie _;f:;{} At are avellsble in such a ouse.

The iogwe turss oo he eaning of ‘netionnd seeurity’ us usec i
tiwe Act. WHhile that term is oot defined in tie Aet, we think it clear
from Lhe statule ag s vhole that the ters wes intended to compreiend
only those sclivities of the Govermment that are directly coneerned with
the protectio: of tne Bation from internal swiversion or forelge aggresalo,
and not those which conbritute to f.fm strength of the Beticn only turoush
thedir fmpact o the zeneral weifare.”

5. The Court reassd:s: “There is s obvicus Justifiestion [or tae
swmmary guspension power whers tie employee occupies o 'semaitive’
position in ¥hich he could cause serious dussge t0 Lhe satlonel securily
durisg the delay incidesmt to un invesligation wnd the preparstio: of
chaFges. Likewise there is & ressciable msis for the view that .
agency nead who mst bear the responsinuility for the protection of
classified informetion commitied to bils custody should have the Finsl
sey in deeiding whether to repose his trust lo an employee who has
access to sueh information. On the other hwead, it is diffieull o
Justify swsmery susponsics aid unreviawalle dlsuisssis on ioyalty growds
of employees win sre 20t 1o 'sensitive' positicns and vio are Lhus ool
situsted wheare Logy could iyl atowt any discersiile sdverse effects

on the Bail ﬁs security. Ip ihe altssnce of e lmmedisce tipeat of
m 10 the talions. security,' the ntdwal dissmissal proosdures soem
fulliy sdequate awl the Justification for summery povers disapgpaurs.
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Ge Pea Court further ammues tist 10 the Goverss mtte m&iﬁiw
in this case were L0 Le accepted the result could e the c’i‘fmﬁiw[
supersedure of tie generul pereammel laws. “For wny could it not ve
sald irat national security i: that sense reguires not seraly loysl
and trustwortiy esployess, izl also those thut are wwém wfﬁ. |
efficient? The relationship of the Jou to the satloced pecarity .miﬁa
the seme, its demonstreted inadequate performance tecause of mgﬁmw’m?
ar incowpetance would seea to prosent & surer threet o ostiobel W;m,g{
in the sense of tie general walfure, ihau o mere douLt a8 o tie enployes's
iﬂyalw‘”

It Follows thet on employee can Le dismlssed 'in the inverest
of the mim&miw' under the sct only if e cecupies a ’awf.it:iw"
position, and thus that a copdition W‘t 10 tim exsrelse m*ywe
dismisssl suthority is s determlination Ly the sgency head timi %1@
psosition oceupled iz une affected Wilh the mbional security'.

The Court then conciwied that the Becratary had pads no am:
determination as to the position onowpled Ly Cole and that theredure,
Cole's discharge was not suthocized by the 1950 Act.
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